Chapter 3

Putting Public Safety First:
Why Breed-Specific and
Discriminatory Laws are
the Wrong Choice for
Your Community
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Introduction

e all share the same goal of a safe and

humane community for people and

their pets. This chapter is meant to offer
practical guidance to municipalities in the drafting
of your dangerous dog ordinance. That guidance is
based on nearly two-decades worth of peer-reviewed
research on dog behavior, and it represents the most
current and effective approach available.

The Power to Regulate Dogs

It is long established that local governments may regulate the keep-
ing of animals as a valid exercise of their police power. In Sentell v.
New Orleans & Carrolton R.R., the United States Supreme Court
held that dogs are subject to the full force of the local police
power and may be “destroyed” or otherwise regulated by the city
in any reasonable manner as a means of protecting its citizens.!

Since then, similar authority has been upheld in state courts
across the country, where it has consistently been found that a leg-
islative body has broad police powers to control dogs as a way to
protect and regulate against the threats posed to people. Typical of
these holdings is Thiele v. Denver, in which the Colorado Supreme
Court stated unequivocally that a dog, like all other property, is
held by its owner subject to the inherent police power of the state
and cannot be used or held in such way as to injure others or their
property. Similarly, the Virginia Supreme Court has held that a
county law making it illegal to keep a dog known to be vicious or
which has evidenced a disposition to attack human beings was a
valid exercise of the county’s police power.?

However, it is important to note that evidence considered in eval-
uating issues like a dog's “known propensity” for dangerousness is
likely to be contested, so it is more effective to list specific behaviors
over general terms.* Still, when the property in question is a beloved
pet, even the most carefully drafted ordinance will not fully insu-
late a municipality from costly litigation, especially if friendly
dogs and responsible owners are targeted for enforcement.

Further complicating matters is our culture’s continuing evo-
lution as to how we perceive, treat and legislate around compan-
ion animals, especially dogs. As the Oregon Supreme Court stated
in the Fessenden case:

“As we continue to learn more about the interrelated nature
of all life, the day may come when humans perceive less sepa-
ration between themselves and other living beings than the law
now reflects. However, we do not need a mirror to the past
or a telescope to the future to recognize that the legal status of
animals has changed and is changing still[.]"®




The recognition that our pets transcend mere property (and
their attendant protections) is reflected by the public’s attitude
towards these cherished family members. In fact, a 2015 Harris Poll
found that nearly all owners (95%, up 7 points since the question
was originally asked in 2007) consider their pet to be a member of
the family.* What's more, according to a survey conducted by Luntz
Global, 84% of Americans do not want the government to place
arbitrary restrictions on the kind of pet dog they can love and
own, which is unsurprising given the Harris findings.

All of this is to say that the way a municipality regulates dogs
should reflect these realities, from the drafting of behavior-based
ordinances to enforcement by animal control or other law
enforcement. Public safety and public sentiment demand a 21*
century approach that is data-driven, fact-based and scientifical-
ly-proven to be effective.

Breed Specific and Discriminatory Ordinances: An
outdated and failed approach

Starting in the late 1980s, municipalities across the country began
passing breed-specific and discriminatory ordinances, often under
the false assumption that they would make their community

a safer place to live. These laws, which often target responsible
owners of pit-bull-terrier-like dogs, have had a devastating effect
on communities. Thankfully, over the subsequent decades, as more
science and data were analyzed, and as our understanding of canine
behavior evolved, cities, towns and counties have increasingly
replaced these outdated laws with breed-neutral ordinances that
focus on the behavior of every dog and owner in the community.
That is now the preferred model for maximizing public safety
and the model this manual strongly recommends.

Today, the vast majority of communities regulate dogs based on
an objective behavioral standard. And while a number of commu-
nities hold on to their breed-based laws, more and more munic-
ipalities are abandoning them and adopting the behavior-based,
breed-neutral model that has proven itself to be the more effective
approach to promoting public safety.

In fact, in 2018 the IMLA itself updated its previous model dan-
gerous dog ordinance, replacing its previous breed-specific and dis-
criminatory provision with safety-focused breed-neutral language.’
That model ordinance now serves as the standard that municipali-
ties look to when crafting their own laws. (see Appendix)

The arguments against targeting specific breeds (or types) of
dogs are many, but they boil down to these three main points.
First and foremost, these laws have been shown, through vigorous
peer-reviewed study, to completely fail at their stated objective
of promoting public safety.® They also improperly interfere with
a responsible owner’s property rights. And lastly, they are hugely
expensive for municipalities to enforce.’

In fact, in addition to IMLA, organizations like the American
Veterinary Medical Association (AVMA), the National Animal Care
and Control Association (NACA), the Centers for Disease Control
and Prevention (CDC), and the American Kennel Club (AKC) all
have publicly urged municipalities to repeal any breed specific
and discriminatory provisions in their laws and policies and to
replace them with breed-neutral ones that are behavior-focused and
protective of owner’s rights. Twenty-two states have also passed
preemption laws that prohibit nearly all types of local breed-dis-
criminatory ordinances.

In addition to IMLA, the American Bar Association (ABA) has
even passed a resolution urging all local governments to repeal breed
specific ordinances and enact comprehensive breed neutral laws.

“Resolved, that the American Bar Association urges all state,
territorial, and local legislative bodies and governmental agencies
to adopt comprehensive breed-neutral dangerous dog/reckless
owner laws that ensure due process protections for owners,
encourage responsible pet ownership and focus on the behavior of
bothdog owners and dogs, and to repeal any breed- discriminatory
or breed-specific provisions.”’

Further complicating breed-based laws is the presumption underlying
them that behavioral traits are dominated by genetics as opposed to
environmental factors. This presumption has been repeatedly proven to
be unfounded, most notably in a 2013 study published in the Journal of
the American Veterinary Medical Association. The authors found that
there are multiple factors involved in dog-bite- related-fatalities and
that most are under the control of the dog’s owner (e.g., isolation
from positive family interaction; abuse or neglect; unsterilized dogs,
and; leaving dogs unaccompanied with children). Importantly, the
authors could only reliably determine the breed of dog involved in
the incidents in 18 percent of the cases (out of 256 total incidents), and
more than 20 different breeds were involved.! The authors conclude
that breed is not a factor in a dog’s propensity to act aggressively, a find-
ing that comports with other peer-reviewed research on the subject.

There is also the problem of visual breed identification. In order
to determine if a dog complies (or not) with a breed specific and dis-
criminatory law, enforcement typically relies on a visual identification
of the dog in question’s breed. This is problematic because research has
consistently found that this form of breed-identification is inherently
flawed, especially when compared to tests that check a dog’s actual
genetic breed ancestry.”? The problems with visual breed identification
are not resolved by having a licensed veterinarian or trained animal
control officer perform the task; the research finds that it's flawed
no matter who is making the determination.

Besides the problems mentioned above, there are also tremendous
costs to municipalities that should be considered for places that have or
are considering breed-based laws. The laws themselves require animal
control departments to divert resources towards enforcement, including
obvious ones like staff time for impounding and visually identifying the
dogs, kennel costs to house the dogs (including food, space and medical
care), euthanasia drugs, and the cost of disposing of the bodies of the
pets that are euthanized. There are also less obvious costs, including
staff turnover and leave due to the mental strain of being tasked with
enforcement of these arbitrary laws.

Lastly and importantly, unlike breed-neutral dog ordinances,
breed-specific and discriminatory laws are not automatically
accepted by courts as a valid exercise of police powers. They are
likely to lead to costly litigation, with challenges typically based
on allegations of overinclusiveness, underinclusiveness, vague-
ness, a violation of equal protection, and/or that the laws lack a
rational basis.”* We anticipate this trend continuing as more of the
aforementioned research makes its way into future court cases.

Taken as a whole, it’s little wonder that so many places have re-
jected these outdated laws in favor of effective, cost-efficient laws
that make their communities safer.

Continued on page 14
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CHAPTER 3 Continued from page 13

The IMLA Model: The 21st century approach to
regulation

The IMLA Model Ordinance Regulating Dangerous
Dogs (the “Model”) was drafted with input from doz-
ens of municipal attorneys, representing a diversity of
communities from across the country. It brings together
ideas and language that have been successfully adopt-
ed and implemented, including links and citations to a
number of helpful source materials that informed the
drafters.

The most impactful change from its previous iteration
is the move to a breed-neutral approach that regulates
the behavior of every dog and owner in a community.
As discussed, this is now the consensus approach to
creating safe and humane communities.

Additionally, the Model urges a tiered approach to
regulation, with different definitional thresholds for
“potentially dangerous”, “dangerous” and vicious.”
This was added to respond to a common frustration
from practitioners, that many of the ordinances are too
rigid for the wide range of behaviors that dogs exhib-
it. Not all dog-related incidents represent the highest
level of danger to a community and a one- size-fits all
scheme that fails to account for this range is unhelpful.

Another innovative aspect of the Model is the addi-
tion of a “Reckless Dog Owner” provision that limits
a person’s ownership rights if they violate the Code
a number of times. This type of language has been
used with great success in Skokie, IL.!* And some state
statutes similarly restrict ownership rights if a person
violates certain animal-related statutes.* Whatever the
form or title, these provisions are important to include

since so many dog-related problems are human-focused.

The Model includes other important reminders to
drafters, including:

e Establish procedures by which a dog comes to be
classified as “potentially dangerous,” “dangerous”
or “vicious.”

e Establish the actions/hearings that satisfy the due
process clause that a pet owner may take to contest
the designation of his or her dog.

e State the burden of proof in the ordinance. If there
are criminal penalties, the burden of proof must be
beyond a reasonable doubt for each element.

e Specify the actions that a dog owner must take if
the dog is finally declared dangerous at the end of
an administrative hearing or court proceeding.

e Describe the penalties that the local government
will impose if the dog owner does not comply with
the established requirements.

The Model’s practical guidance on drafting offers a

blueprint for municipalities to help ensure that their
dog laws are effective, enforceable, and humane.
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